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Vou. XI] NEW-YORK, AUGUST, 1853. ([Monruty Past. 





H. 8. District Court. 
(Southern District of New-York.) 
Before the Honorable CHARLES A. INGERSOLL, District Judge. 
Taz Scnoonrr CaTHarmvge AND Martua, 4th June, 1853. 


COLLISION UPON THE HIGH SEAS. 


A vessel sailing with a free wind is bound to get out of the way, or steer clear of one 
close-hauled. 

The neglect to have a “look-out” stationed, exclusively for the performance of that duty, 
and leaving the helm unattended, are reprehensible and serious faults. 

The vessel having the privilege of keeping her course has the right to expect that the 
other will be steered clear of her. 

When the vessel bound to give way doesnot do so in time, the other may be so navigated 
as to avoid or lessen the effects of the apprehended collision. 


The facts sufficiently appear in the opinion of the Court. 
D. D. Field and J. S. Sluyter, for libellants. 
Cochrane and Donohue, for claimants. 


Incrrsott, D. J—On the evening of the 21st day of April, in the 
year 1852, at a little after 8 o’clock, the schooner San Louis, of Had- 
dam, in the District of Connecticut, and owned by the libellants, 
loaded with a cargo of stone, and bound to Philadelphia, at a place 
about twenty-five miles south of Sandy Hook, on the high seas, was 
run into by the schooner Catharine and Martha, Collins, master, bound 
from a port in South America to New York, by which the vessel of 
the libellants, and her cargo, were lost and destroyed. And the 
— is, which of these vessels, if either of them, has been in fault. 

nd that question depends upon the rules of navigation which should 
have been observed by them, respectively, at the time of the collision, 
and upon the evidence as given in the case. 
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The rules of navigation applicable to the case under consideration 
are well settled. They were considered by the Supreme Court of the 
United States, in the case of St. John v. Paine and another, 10 How- 
ard’s Reports, page 557, and were then established and settled, so as 
to be now free me doubt. Among these rules, thus established and 
settled, and applicable to the navigation of sailing vessels, are the 
following: 


I. A vessel that has the wind free, or sailing before or with the 
wind, must get out of the way of the vessel that is close-hauled, and 
sailing by or against it. 

II. The vessel on the starboard-tack has a right to keep her course, 
and the one on the larbourd-tack must give way, or be answerable for 
the consequences. 

III. When two vessels are approaching each other, both having the 
wind free, and consequently the power of readily controlling their 
movements, the vessel on the larboard-tack must give way, and each 
pass to the right. 


IV. Thesame rule governs vessels sailing on the wind and approach- 
ing each other, when it is doubtful which is to the windward. And 
it was remarked by the Court, that no one can look through the Re- 
ports in Admiralty, in England, without being struck with the steadi- 
ness and rigor with which these general nautical rules have been 
enforced, in cases of collision, under the advice of the Trinity Masters 
of that Court, or fail to be impressed with the justice and propriety of 
such application, and the salutary results flowing from it. These rules 
have been often sustained and established by various courts of high 
authority in different States in the United States. 

The Court, in the case in Howard, also say, that a competent and 
vigilant look-out, stationed at the forward part of the vessel, and in a 
position best adapted to descry vessels approaching at the earliest 

_moment, was indispensable to exempt the eciliding vessel from blame, 
in case of accident in the night-time, while navigating waters on 
which it is accustomed to meet other water craft. 

Bearing these rules in mind, and applying them to the facts as 
found in the present case, there is no difficulty in determining what 
the decree should be. 

The San Louis, as appears in evidence, was a schooner of about 
one hundred and eleven tons burthen, properly manned, and on her 
voyage bound to Philadelphia, started from Jersey City on the 21st 
day of April, in the year 1852, at about two or three o’clock in the 
afternoon. The collision took place at a little after eight o’clock in the 
eveging, at about twenty or twenty-five miles south of Sandy Hook, 
where vessels are accustomed to meet. The wind at the time was 
about south-west by west. It was not blowing heavy, but there was 
a good sailing breeze. She was close-hauled to the wind, on her 
starboard-tack, and was and had been steering between south and 
south by west, along the shore, and was at the time about four or five 
miles distant from the same. It had been raining, but at the time it 


+ ROR 











sone 








THE NEW-YORK LEGAL OBSERVER. 227 
U. S&S. District Court.—The Schooner Catharine and Martha. 








was star-light, with some flying clouds, and vessels could be seen from 
three-quarters of a mile to a mile distant. She bad aman on the look- 
out forward, but no light, and the mate was at the wheel. 

The Catharine was heading in an opposite direction to that of the 
San Louis, with a fair wind on her larboard-tack, bound to the port 
of New York, with no one on the look-out forward, but with a light. 
No one on board the Catharine saw or noticed the San Louis until the 
San Louis was just under her bows, and a moment before the collision 
took place. A short time before the collision, and when the San 
Louis could have been seen if there had been a look-out forward, 
there was no one on the look-out forward, and no one at the wheel. 
When the Catharine was so without a look-out, and without any one 
at the wheel, the crew were reefing her mainsail. The captain, who 
left the wheel, was not so engaged. But before the collision he re- 
turned to the wheel. 

When the Catharine was first: discovered by those on board the San 
Louis, she was about half a mile off, heading a little east of north, in 
an opposite direction of the San Louis, from one to two points to the 
leeward, on her lee bow. The San Louis kept her course, close-hauled 
to the wind, until just before the collision, when, discovering that the 
Catharine had lutfed, and that a collision would take place, in order 
to avoid it, if possible, or to lessen the effects of it, the San Louis 
luffed, and the Catharine struck her on her larboard side, head on 
about opposite the hatch, abaft the fore-rigging, by which the San 
Louis was cut down below the water-line, in consequence of which, it 
was not safe to remain on board of her, and she was abandoned by 
the crew, and lost. The San Louis, if she had not luffed, would have 
been struck by the Catharine. 

Applying the rules of navigation, as established by the Supreme 
Court, to the facts as above found, there is no difficulty in determining 
what decree should be passed. 

The.San Louis was close-hauled to the wind, on her starboard-tack, 
with a look-out forward, and, judging from the whole testimony, was 
a little to the windward of the Catharine. The Catharine had a free 
wind, she was on her larboard-tack, with no look-out forward, and was 
a little to the leeward of the San Louis. Both vessels were sailing in 
nearly opposite directions. Under these circumstances, according to 
the rules of navigation, as established by admiralty courts, it was the 
duty of the Catharine to have avoided the collision ; and as she did 
not, she must be answerable for the consequences. No fault is dis- 
covered on the part oi those who were navigating the San Louis. The 
fault which occasioned the injury, is entirely attributable to the neg- 
ligence of those who were navigating the Catharine. The nautical 
rules, as recognized by the Supreme _ Maes and applied by all admi- 


ralty courts, are salutary, and ought to be strictly observed. The 
injury complained of was occasioned by the Catharine’s not regarding 
these rules. 

Several decisions in the District have also noticed and condemned 
emphatically the faults on board this delinquent vessel, and justified 
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the navigation of the San Louis.—Zhe Washington, 9 N. Y. Leg. 
Obs., 326, 380; Zhe Emily, 6 Id. 343-4, 1 Blatch., 287 8. C.; Sch. 
P. De Peyster, 6 N. Y. Leg. Obs., 441-2. 

The decree therefore is, that the libellants recover their damages 
sustained by the collision, and that it be referred to a commissioner to 
ascertain and report the amount of damages sustained by the libel- 
lants. 














N. D, Superior Court. 
Special Term, 1853. 
Before Mr. JUSTICE DUER. 


Tae Propix, ex recat. L. Tappan, v. Rosz Portzr, alias Coorzr. 
HABEAS CORPUS. 


A Judge of the Superior Court, in allowing a habeas corpus, and in his proceedings 
under it, can only exercise the powers which were conferred by statute upon a Supreme 
Court Commissioner. He is, therefore, not clothed with the discretionary powers of a 
Judge in Equity, in relation to the disposition and custody of infants. 

The Supreme Court, as succeeding to the entire jurisdiction of the Court of Chancery, is 
the general guardian of infants. 

As such, it has an exclusive right to determine all questions relating to their disposition 
= custody, except where those questions arise in a suit for an absolute or limited 

vorce. 

The equitable powers of the Superior Court can only be exercised in those actions and 
proceedings which its jurisdiction, as defined by the Code, properly embraces. 

A petition for a Habeas Corpus, addressed to a My ge of the Superior Court, can only be 

io upon the provisions of the general Habeas Corpus Act (2 R. S., § 1, art. 2, p. 
183). 

Hence the Judge can only act in the cases which the statute enumerates, and can make 
no other final order or determination than that which the statute prescribes. 

The reported cases in England are inapplicable. In all of those, the habeas corpus was 
a common law, not the statutory writ. . 

Distinctions between a common law and the statutory habeas corpus stated and ex- 
plained. Critical examination of the adjudged cases in England and in this State. 

Conelusions from this examination :— 

1. That the basis of the common law, as well as of the statutory writ, is an illegal im- 
prisonment or restraint, and, consequently, that when the restraint is disproved the ju- 
risdiction ceases, 

2. That when the restraint is adjudged to be illegal, the only order that can properly be 
made, is to discharge the person imprisoned or restrained. 

And lastly, That the exception of infants, of such tender years as to be incapable of 
making a choice, is more apparent than real. . 

The Habeas Corpus Act, in its revised form, is greatly enlarged in its provisions, and 
improved in its details; but its sole basis still is, an illegal imprisonment or restraint, 
and the only authority of an officer acting under it, to discharge, bail, or remand the 
person on whose behalf the habeas corpus is issued. 

It appearing, in this case, that the child, on whose behalf the writ was issued, was not 
restrained of her liberty, held, that the Judge could only declare that she was at 
liberty to go where she pleased, and could make no order for her delivery to her father. 
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This was a proceeding upon a habeas corpus, before Mr. Justice 
Duer. The object of the writ was to deliver an infant, aged about 
nine years, named* Jane Trainer, from an illegal detention and re- 
straint, in which it was alleged that she was held by the respondent, 
to whom the writ was directed. It was founded upon a petition, 
sworn to by Lewis Tappan, claiming to be the agent of the father of the 
child, Charles W. Trainer, and was allowed upon the 18th May, 
1853. 

On the 23d of May the child was brought before the Judge, and the 
respondent filed a sworn return to the writ, alleging, inter alia, as 
follows: ‘“* That the said Jane Trainer is not imprisoned, detained, or 
restrained of her liberty, or held in any custody against her will, by 
or under the control or direction of this respondent, or otherwise, but 
remains with the respondent of the free will of the said Jane, and from 
affection to the respondent.” It was proved, to the satisfaction of the 
Judge, that Trainer was the lawful father of the child, but, by his own 
confession, was a person of licentious and dissolute habits. It also ap- 
peared, that the respondent, to whom the child had once belonged as 
a slave, was a woman of ill fame. The child, on being examined by 
the Judge, was unwilling to acknowledge Trainer as Be father, and 
entreated to be permitted to remain with the respondent, to whom she 
was evidently attached. 


The case was heard and argued on the 25th and 26th of May. 
E. D. Culwer for the relator. 
James T. Brady for the respondent. 


On the 28th, the Judge delivered the following opinion: 

Durr, J.—Having dismissed as groundless the original charge of 
kidnap ings this case is now before me solely upon the petition of the 
father, by his agent, Mr. Tappan, and the relief which is now sought 
is a compulsory order for the delivery of the child, Jane Trainer, into 
his custody. The first and by far the most important question to be 
determined is, whether my jurisdiction, which is precisely the same as 
that conferred by statute on Supreme Court Commissioners, extends 
so far as to enable me to make the order that is required; and if this 
question must be answered in the negative, it will be needless to in- 
quire whether, upon the evidence before me, such an order could be 
justly or discreetly made. 

I entirely agree with the learned counsel for the respondent, that I 
am notsitting here as a Judge in Equity, clothed with those large dis- 
cretionary powers, in relation to the disposition and custody of infants, 





* There had been a previous writ, founded upon a petition, stating that the infant (a 
colored child) had been kidnapped by Mrs. P., and was detained by her as aslave. This 
allegation appearing to be groundless, this writ had been dismissed. 
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which the Lord Chancellor in England, as the representative of the 
sovereign, is competent and has been long aceustomed to exercise. 

Powers just as extensive, I doubt not, were vested’ in our late Court 
of Chancery, and if so, by force of the New Constitution and of the 
Judiciary Act of 1847, they have been transferred to, and are now 
vested in, the Supreme Court of the State, and the Justices thereof’; 
but they do not belong to me, either as a Supreme Court Com- 
missioner, or as a Judge of the Superior Court; I cannot therefore ex- 
ercise the discretion which they confer, even could I be justified in 
acting, at the same time and in the same proceeding, in a double 
capacity. . The Supreme Court, as succeeding to the entire jurisdiction 
of the chancellor, is the general guardian of infants, and as such, has 
the exclusive right to determine all questions, in relation to their dis- 
position and custody, except where those questions properly arise in 
an action between husband and wife, for an absolute or limited divorce. 
It is true, that the Superior Court is now a Court of Equity; but it 
is equally so, that its equitable powers can only be exercised in those 
actions or proceedings which its jurisdiction, as defined by the Code, 
may be construed to embrace. 

The petition for the habeas corpus, in the present case, was founded, 
and could only be founded, upon the provisions of the Revised Statutes ; 
and as, in its form, it followed the words of the statute, those pro- 
visions not merely gave me the right, but made it my duty, to allow the 
writ. It is under the statute, therefore, that I am acting, and it is 
upon the just construction of its provisons that the nature and ex- 
tent of my authority alone depend. I can act only in the cases which 
the statute enumerates and defines, and can make no other final deter- 
mination or order than that which it prescribes. ~ 

Founding his argument upon the statute, the counsel for the respond- 
ent has insisted : 

First. That a habeas corpus under the statute can only.be allowed 
for the purpose of delivering the person, in whose behalf it is prayed 
for, from an illegal or unjust imprisonment or restraint, and, conse- 
quently, when the alleged imprisonment or restraint is denied by the 
return to the writ, and is not established by the proof, the jurisdiction 
of the Judge or officer who issued the writ wholly ceases, and he is 
= to declare that the proceedings before him are at an end. 

n ’ 

Secondly. That where the imprisonment or restraint is admitted or 
proved, and is held to be illegal, the only order that can be made, is 
for the discharge of the person so imprisoned or restrained ; and that 
an order, even in the case of a minor or apprentice, relative to his 
future disposition or custody, as an excess of authority, would be abso- 
lutely void. 

If the positions thus taken by the counsel are a just.construction of 
the statute, it is a necessary consequence, that I cannot grant to the 
relator the relief which he seeks, by a peremptory order for the imme- 
diate delivery of the child into his custody, or into that of the father. If 
a habeas corpus under the ‘statute may be properly used for the sole 
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purpose of maintaining-the rights of a parent and enforcing the obedi- 
ence of a child, the order which is prayed for may justly be made; 
but not, if the sole object of the writ, in a case like the present, is the 
delivery of the child trom imprisonment or restraint. 

The learned counsel for the relator, in controverting the positions 
that have been stated, deemed it unnecessary to refer. to the actual 

rovisions of the statute, but contended that the questions that have 
Sons raised as to their construction, and the extent of the authority 
which they confer, can no longer be regarded as open. He insisted 
that it is settled law—-settled by a long series of decisions both in Eng- 
land and in the United States—that an officer, acting under the statute, 
possesses in its fullest extent the jurisdiction which is denied, and that, 
the rights of the father being established, not merely have I the power, 
but am bound to make the order which he solicits. These views of the 
learned counsel, I am inclined to think, correspond with what has hith- 
erto been the general understanding of the bar; and I freely own, that, 
when the proceedings commenced, I had no doubt of my authority to 
make such an order for the custody of the child, as, under all the cir- 
cumstances of the case, I might deem to be expedient. I believed 
myself to possess exactly the same discretion as a Court of Equity, and 
this discretion, looking to the future welfare of the child, Il was not 
merely willing, but desirous, to exercise. Having examined the sub- 
ject, however, in the short intervals of leisure that have been allowed 
me since the case was opened, with all the attention of which I am 
capable, I am obliged to declare, that the conclusions to which I have 
been led are directly opposed to my preconceived opinion. The words 
of the statute, I am forced to say, allow no room for the exercise of a 
discretionary power, nor, as I am now persuaded, is any reported case 
to be found, in which such a construction has been given to them. 

The adjudged cases in the English courts, whatever surprise the 
assertion may create, are in reality wholly inapplicable; they are inap- 
plicable for the conclusive reason, that, in all of them, without an excep- 
_ tion, the Agbeas corpus was a common law, and not the statutory writ, 

and the powers exercised by the Court those which the common law, 
and not the statute, confers. Upon the question, therefore, that we are 
now considering, the power and duties of an officer, confined in his 
jurisdiction and in his action by the provisions of the statute, these 
cases, in my judgment, throw no light whatever, and, at any rate, lend 
no aid to the argument on the part of the relator. The English Habeas 
Corpus Act, the celebrated act of Charles II., the second Magna Char- 
ta, as it is termed by Blackstone—is the substratum and model of our 
own statute, and there is not a shadow of evidence that any court or 
judge, when acting under its provisions, has ever claimed to exercise a 
discretionary power, by making any other order for the disposition of 
the person for whose deliverance the writ was issued than those which 
the words of the act specify and define. The act declares what judg- 
ment, according to the circumstances of the case, shall be a at 
the close of the proceedings, and there is no evidence that any other 
has ever been given. The habeas corpus act was not framed to regu- 
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late the entire subject of which it treats. Its sole objects were to reme- 
dy particular abuses, and to relieve a particular class of persons, namely, 
those committed and imprisoned upon a criminal charge, leaving all 
other cases of unjust imprisonment or detention, in the words of Black- 
stone, “to the habeas corpus at common law.” (3 Commen. pp. 137, 
138.) Nor is this the only distinction between the common law and the 
statutory writ; there are many others, so material, that had they not 
been overlooked, the erroneous practice which bas to some extent 
prevailed in this State, and which I am urged to follow, could never 
have arisen. 

The common law writ can only be granted upon a motion in Court, 
and whether it shall be = or refused -rests in the discretion of the 
Court. (Com. Dig. Tit. H. Corpus (3), p. 5665; 3 Black. Com. 182, 5; 
Bac. Abrid. Tit. Fa. Cor. (B), 4. 

The statutory writ may be granted by a Judge in vacation, and 
must be granted if the application is in the form which the state pre- 
scribes. It is then granted ex debito justitiw, and the officer who re- 
fuses to allow it is subject to a penalty. 

The common law writ, it appears from the cases, may be prosecuted 
by a husband, a oe and a guardian, for the deliverance of a wife, 
a child, or a ward. 

The statutory writ is prosecuted by the party for whose deliverance 
itisissued. The petition, it is true, may be signed by a third person on 
his behalf; but it is in the name of the prisoner that all the proceed- 
ings must regularly be conducted. 

Lastly. The common law habeas corpus ad subjiciendum, requires 
that the person named shall be brought before the Court in which it 
is returnable, “to do, submit to, and receive” whatever the Court may 
consider in relation tohim. 3 Black. Comm. 132. 

The statutory writ is substantially in the same form, but the discretion 
which its general words may be construed to give, is taken away by the 

ositive direction, that when the proceedings are closed, the judgment 
shall be that the a “be discharged, or bailed, or remanded.” 
There are other differences, to which it would be useless to advert. It 
is sufficient to say, what no lawyer will deny, that however large the 
discretion which the common law may give, either in granting a habeas 
corpus, or pronouncing judgment upon its return, the same discretion 
can never be rightfully claimed by an officer acting under a positive 
law, unless the intention of the Legislature that it may be exercised is 
expressly or impliedly declared. Hence it is upon the true construction 
of the statute under which I am acting, that this case wholly turns, 
and it is only those cases which plainly bear upon this question that 
can have any application. 

But I go still further. Were I at liberty to treat the present as a 
common law writ, and in pronouncing my judgment to assume the 
powers, not indeed of the Chancellor, but of a common law Court, it is 
at least exceedingly doubtful, whether I would be justified in making 
the order that is now desired. Unless I greatly err, the law in England, 
with asingle exception which I shall hereafter state, is now established, 
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that the jurisdiction of the Queen’s Bench and of the Common Pleas 
upon the return ofa habeas corpus, even when the case is not under 
the statute, is limited to the discharge of the person where detention 
or restraint is held to be illegal; and where the restraint is disproved, 
to a public declaration that he is at liberty to go where he may please, 
and will be protected by the Court in the exercise of his freedom. 

The earliest case I shall quote is Rex v. Clarkson (1 Strange, 446). 
The habeas corpus, returnable in the King’s Bench, was granted upon 
the application of a husband, and its object was the restoration of his 
wife to his society and possession. The lady, however, when brought 
before the Court, denied the rights of the person who claimed to be her 
husband, and the Court said, that whatever might be his rights, they 
could make no compulsory order, but could only see that she was under 
no illegal restraint, and declare her at liberty to go where she pleased. 

In the next case, Rex v. Johnson (1 Strange, 579), the action of the 
Court was somewhat different; the contest related to the custody ofa 
female infant, aged 9 years, and the Court, at first, doubted whether 
they could do more than release her from an illegal restraint, but finally 
made an order for her delivery to her guardian. 

In the succeeding year, however, the Court of King’s Bench retraced 
its steps, and returned to its original doctrine. Rew v. Smith (2 Strange, 
982). The habeas corpus was granted upon the application of a father, 
who sought to reclaim a minor child, a boy of 13, from the custody of 
an aunt, with whom he was living. When the parties were before the 
Court, the legal right of the father to the custody being clear, it was 
insisted that he was entitled to a positive order for the delivery of the 
child, and the decision in Rew v. Johnson was relied on as a controlling 
authority. That case, however, the report says, upon full debate, was 
overruled, and the Court said that they could only deliver the child 
from the control of the aunt, and inform him that he was at liberty to 

o where he pleased. The boy chose to remain with the aunt, a the 
ourt then told the father that he must seek his remedy by action or 
by some other proceeding. 

I have found no case contradicting this limited construction of the 
powers of the Court until the time of Lord Mansfield; but in several 
cases which came before his lordship and his brethren, it seems to 
have been intentionally disregarded and overruled. In the cases to 
which I refer, the doctrine is laid down or assumed, that, upon a 
habeas corpus, the Court has a full discretion to make such an order 
as the particular circumstances of the case may seem to require, and 
may not only decide to whom the custody of an infant shall be given, 
but may even compel a reluctant wife to return to the house and 
submit to the authority of her husband (Rew v. Meade, 1 Burr. 542; 
Rex v. Delaval, 3 Burr. 1484, 8. C.; 1 Black, 146 ; Ward’s case, 1 Black; 
Blisset’s case, Lofft’s R. 765). But this doctrine, which, if it did not 
strip the Chancellor of his jurisdiction, vested in the King’s Bench, in 
the cases to which it applied, a co-ordinate authority, seems not long to 
have prevailed, and assuredly is not, at this day, the law in England. 
It was most distinctly rejected by - Kenyon and his associate judges 

VOL. XI. 
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in the cases of Rex v. Reynolds (6Term R., 499), and Zhe King v. 
Edwards (7 Term R., 745). 

In each of these cases the habeas corpus was granted upon the ap- 
plication of a master, who sought, by this means, to compel the return 
of a disobedient apprentice, but in each the writ was quashed, as it 
appeared to have been issued without the consent and against the 
wishes of the apprentice; and Lord Kenyon remarked in the second case, 
that the sole object of a habeas corpus “‘ is the protection of the liberty 
of the party,” in other words, his deliverance from an illegal imprison- 
ment or restraint; evidently meaning that where this fact is shown not 
to exist, the jurisdiction ceases. 

The cases to which I shall next refer are still more decisive, as show- 
ing how entirely the courts of common law in England have renounced 
the exercise of the discretion which was claimed by Lord Mansfield. 

In the case of The King v. De Mandeville (5 East.,220), the writ was 
granted on the application of a mother, who had been driven by ill 
usage to separate from her husband, and who sought the aid of the 
Court to compel him to restore to her custody an infant of only eight 
months old, which it was alleged he was about to take with him from 
the kingdom. The additional circumstances were that the child was a 
natural born subject and the father an alien enemy. The Court of King’s 
Bench, however, denied the application, and remanded the child to the 
father, plainly upon the ground that he had a legal right to the custody, 
and consequently that the restraint could not be pronounced illegal. 

The failure of this application compelled the mother to invoke the 
powers of the Chancellor (De Mandeville v. De Mandeville, 10 Vesey, 
52); and although Lord Eldon declined, under all the circumstances, 
to change the custody, he enjoined the father from removing the child 
from the kingdom, and compelled him to give security to a large 
amount, that he would obey the injunction. In the course of his 
opinion, Lord Eldon referred to the former proceedings at law, and said 
that the Court of King’s Bench had very ~~ declined to interfere, 
not having within it any of that species of delegated authority which 
resides in the Chancellor, as representing the King in his beneficent 
character of Parens Patria. 

This profound jurist, the greatest common as well as equity lawyer 
of his age, evidently meant that a court of common law, even upon a 
habeas corpus, can pass only upon the question of legal right, and has 
no power to grant that equitable relief which the Court of Chancery, as 
the general guardian and protector of infants, is bound to administer. 

The next, ex parte Skinner, 9 J. B. Moore, 278, in the Court of Com- 
mon Pleas, was a strong case indeed. In this also, the habeas corpus 
was granted on the petition of a mother who sought to rescue an infant 
child from the custody of its depraved father, who had not only desert- 
ed the mother, but who was then living in open adultery with another 
woman. The authority of Lord Mansfield in Bissell’s case, Lofft’s Rep. 
748, was strongly pressed upon the Court, but was in effect overruled, 
and the judges, referring to the language and adopting the doctrine of 
Lord Eldon in De Mandeville vy. De Mandeville, denied the applica- 
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tion, declaring that the Chancellor was alone competent, by a proper 
change of the custody, to grant the necessary relief. The most recent 
case in England is ex parte Sardilands, which is reported in the last 
volume of that very useful and well-selested compilation of law and 
equity cases, which is now in course of publication at Boston (12 Law 
and Equi. Rep. p. 463, 8. C. 21, Law Jour. Rep. p. 326); and it affords a 
striking proof that the w 4 discretion once claimed by the Court of 
King’s Bench, if not wholly abandoned, is now reduced within its nar- 
rowest bounds. The motion for a habeas corpus was made on behalf of 
a husband, and its object was to compel a reluctant wife, who had de- 
serted him without cause, to return to his protection and her own duties. 
The case of Rew v. Meade (1 Burr. 542), was confidently relied on in 
support of the motion ; for although in that case the habeas corpus was 
denied, it was so upon the sole ground that the husband had given his 
voluntary consent to the existing separation, and the language of the 
judges necessarily implied that this consent was the only bar to the 
success of his application. That this was the fair construction of that 
case was not denied by the Court; but as it appeared from the affida- 
vits, in the case before them, that the wife was not in fact under any 
restraint, the judges all concurred in the opinion that the motion could 
not be granted, Lord Campbell, Ch. J., forcibly saying “ that it would be 
useless to compel the appearance of the wife, since, if she were brought 
up, the judges could only ask her when she would go, and could not 
compel her to return to her husband.” It must, however, be admitted 
that Lord Campbell, in the course of his opinion, distinctly stated that 
“the case of infants of tender years, stands upon different grounds”; and 
this is, in fact, the solitary exception to which I alluded in the com- 
mencement of my remarks, the exception from the general rule that 
a habeas corpus, in a court of common law, can never be used for the 
sole purpose of enforcing marital or parental rights. The supposed 
exception, however, applies only to infants of such tender years, as to 
be incapable of making a choice; and in the case of Zhe King v. 
Greenhill (4 Adol. and Ell. 642), the —_ of the exception, and the 
cases to which it applies, are so lucidly stated by that distinguished 
judge, Mr. Justice Coleridge, that I cannot do better than quote his 
longue. These are his words: ‘A habeas corpus proceeds on the 
fact of an illegal restraint. When the writ is obeyed, and the party 
brought up is capable of using a discretion, the rule is simple and dis- 
poses of many cases, namely, that the individual who has been under 
restraint is declared to be at liberty, and the Court will even direct that 
the party shall be attended home by an officer, to make the order effec- 
tual. But when the person is too young to have achoice, we must refer 
to legal principles to see who is entitled to the custody, because the law 
presumes that where the legal custody is, no restraint exists.” In Rex 
v. Greenhill, the children, whose custody it was held belonged to the 
father, were not in Court, and an order for their delivery to the father 
was therefore affirmed ; but Coleridge, J., expressly says, that had they 
been in Court, there would only have been a verbal declaration that the 
custody belonged to the father. It is evident, therefore, from these 
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facts and the remarks of the learned judge, that the alleged exception 
is more apparent than real. An infant of such tender years as to be 
incapable of rationally expressing its wishes, which is all that I can un- 
derstand to be meant by “incapable of making a choice,” is of necessity 
under restraint, and in order to determine whether the restraint is ille- 
gal, the Court must determine to whom the custody belongs. When 
the infant is before the Court, nothing more is necessary to be said, 
since the person entitled to the custody may then, without opposition, 
by taking possession of the child, assert his legal right; but when the 
infant under an illegal restraint is not in Court, an order for his deliv- 
ery must necessarily be made ; for, in such a case, it is in reality nothing 
more than an order for his discharge. Since the case of [ex v. Green- 
hill, which, in awarding the custody of children of a very tender age to 
a profligate father in preference to their mother, was one of flagrant 
injustice, an act of Parliament, an act which we have adopted (2 R. 8. 
pp. 149) has been passed, giving to the courts of common law a dis- 
cretionary power of awarding the custody to the mother; but in all 
other cases, I apprehend that the law is settled, that the only question 
to be determined upon a habeas corpus, where a restraint is — 
is its legality or illegality ; and when it is held to be illegal, the only 
judgment to be pronounced, the discharge of the person restrained ; 
and that no case is to be found, in which, there being in fact no re- 
straint, any order whatever has been made. 

I proceed next to inquire into the past condition and actual state of 
our own law. 

During our whole existence as a colony, and until the year 1787, 
the-English Habeas Corpus Act was in force, if not proprio vigore, yet 
as a part of our common law. In that year all English statutes were 
repealed, and this, as well as many others, was enacted by our legisla- 
ture, and in its new legislative form was nearly a literal transcript of 
the original act. Like that, it was confined to persons committed upon a 
criminal charge, and, like that, gave no other authority to a judge acting 
under its provisions, than to discharge, bail, or remand the prisoner 
brought before him. It was re-enacted substantially in the same form 
in the revisions of 1801 and 1813, and remained unchanged until 1818, 
when it was materially enlarged and improved; but, as the changes 
then made were incorporated in 1830 in the statute, as then revised 
and amended, and no case is to be found in the interval affecting 
their construction, it is not necessary now to advert to them. 

It follows from this statement, that none of the reported cases in this 
State between 1787 and 1830, in which a question as to the custody 
of infants has arisen, have any bearing upon the present discussion, 
since in all, as in the English cases that have been rejected as inap- 
plicable, the habeas corpus was the common law, not the statutory 
writ. The cases that have most frequently been quoted and relied on, 
as proving the existence of the discretionary power that I am now 
po ee to exercise, are Zhe People v. Landt (2 John. R., 374); 

cDowle’s case (8 John. R., 328); Ferguson’s case (9 John. R., 239) ; 
and Waldron’s case (13 John. R., 419). It is not to be denied that the 
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Supreme Court, in some of these cases, adopting the views, and nearly 
the language, of Lord Mansfield, in Rea v. Delaval, and of Ch. Tilgh- 
man in The Commonwealth v. Aldrichs (5 Binney, 520), asserted its 
power to make a positive order for the delivery of an infant into the 
custody of the person whom, according to the particular circumstances 
in evidence, it might deem to be entitled; but it is remarkable that, in 
each of the cases, the exercise of this discretion was, in fact, declined ; 
and declined (I add) for reasons so applicable to the present case, that, 
were it possible for me to pass the limits of the jurisdiction which the 
statute gives, they would probably control my action. 

Thus, in the matter of Waldron (13 John. R., 419), the Court re- 
fused to take an infant daughter from its grandparents and deliver her 
to the custody of her father, it not appearing that she was kept against 
her will, and because, in the opinion of the judges, the Court of Chan- 
cery, from its peculiar jurisdiction, was better able to protect and en- 
force the rights of the parties, and determine properly the question of 
custody, than a court of law, upon a habeas corpus. In JMcDowle’s 
case, the language of the Court, as to the impropriety of interfering 
against the will of an infant, is still more explicit. It amounts, indeed, 
to a denial of the right. A father claimed the restoration to his own 
custody of two sons under age, whe were living as apprentices with 
the person to whom the writ was directed, and the ground of the ap- 
plication was, that their indentures were void, and their detention by 
their master therefore illegal. Thompson, Ch., in delivering the judg- 
ment of the Court, said, “ All that the Court is required to do under 
this writ, is to see that the infant is not restrained against his will,” 
and after referring to the cases, and particularly ex v. Smith, in 2d 
Strange, he added, “ In this case the Court can only declare that these 
infants are at liberty to go where they please. They may go and put 
themselves under the care and protection of their father, or may re- 
turn to the service of their master.” The boys elected to remain with 
their master, and the Court sent an officer with them to protect them 
on their retnrn. 

It has been strongly urged that the father has a paramount legal 
right to the custody of his infant children, and that the Court, when 
it has no reascn to believe that his power will be abused, is bound to 
make a positive order for their delivery into his possession and control ; 
but the cases last cited, without adverting to any other, conclusively 
show that, even at common law, such is not the obligation of the Court, 
whatever may be its powers. 

The only cases, since the adoption of the Revised Statutes, that can 
be supposed to have any application, are Zhe People v. Chegaray 
(18 Wend., 542), and Zhe People v. Mercein (3 Hill, 399). 

The People v. Chegaray is not founded upon the general Habeas 
Corpus Act, under which fie acting, but upon special provisions in 
the title of parents and children, in a prior chapter of the Revised 
Statutes (2 R.S., chap. 8, part 2, pp. 148-149); and these provisions, 
it is an obvious remark, were certainly useless, had the Supreme Court 
been deemed to possess, either at common law, or under the general 
statute, the same discretion, in awarding the custody of infants, as 
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undoubtedly belonged to the Court of Chancery. Under these pro- 
visions, a wife living in a state of separation from her husband is au- 
thorized to apply to the Supreme Court for a habeas corpus to bring 
before it a minor child of the marriage, and the Court, upon the re- 
turn of the writ, is empowered to award to her the charge and custody 
of the child, under such regulations and instructions as the case may 
require. In construing these provisions in Zhe People v. Chegaray, 
Bronson, J., truly observed, that “ they had conferred a power upon the 
Supreme Court which it did not before possess; and that it was not 
the object of the common writ of habeas corpus to try the rights of 
parents or guardians to the custody of infants, but merely to deliver 
them from unjust imprisonment, and all illegal or improper restraint.” 

If the sole object of the ordinary writ is the deliverance of the 
party from an illegal restraint, it is a necessary consequence that the 
Court, when it terminates the restraint, exhausts its power. 

Inthe People v. Mercein, the Supreme Court (Nelson, Ch. J., dissent- 
ing), commanded the defendant by a positive order to deliver an in- 
fant under his control into the custody of the father; and so far as I 
have been able to discover, with the exception of Nickerson’s case (19 
Wend., 16), it is the only case to be found in our own reports in which 
a similar order has been made. 

Passing over the objection that this decision is not easy to be recon- 
ciled with that of the Court of Errors, in Mercein v. The People (28 
Wend., p. 64-106), it is subject to several observations which render 
it inapplicable as an authority that I am bound to follow. 

First. Mr. Justice Cowen distinctly says, that the father, in prose- 
cuting the writ, was in the exercise of a common law right, and that 
this right had not been taken away by the statute (3 Hill, p. 407); 
and Bronson, J., who concurred with him, had previously said that the 
statute did not apply to the case, and that the Judge who issued the 
habeas corpus had exercised a common law, not a statute, authority 
(25 Wend., p. 82). 

Second. The defendant, on behalf of the mother, insisted that he 
was entitled to retain the possession of the child, and hence it became 
necessary to decide to whom the custody belonged, in order to decide 
the question of an illegal restraint. 

And lastly, the child was of such tender years as, in the judgment 
of the Court, to be incapable of making its election; and, as I infer 
from the report, was not in the presence of the Court when the de- 
cision was made. Had it been, an order for its delivery would have 
been unnecessary. The same observations, I apprehend, apply to 
Nickerson’s case ; the proceeding was at common law, for the writ 
appears to have been granted and returned at a general term; an 
opposite claim to-the custody was set up, and the question of right 
was therefore necessary to be determined, and the child was not be- 
fore the Court when the order was made; to which I add, that, as the 
contest in that case was between the father and mother, a husband 
and wife living in a state of separation, the case, although not within 
the words, was plainly within the equity of the title of parents and 
children (2 R. 8., pp. 126-7, § 1, 2); for if, under that statute, an in- 
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fant may be taken from the father and given to the mother, @ fortiori 
may the custody be transferred from the mother to the father, who at 
law has a paramount right. 

I do not deem it necessary to examine the decisions upon a habeas 
corpus in other States of the Union, as, for several reasons, they have 
avery remote, if any, application ; and from the review that I have now 
made of the English cases and our own, I feel warranted to draw the 
following conclusions. 

First. There is no adjudged case in which it has been held that an 
officer, acting out of Court, either under the original habeas corpus 
Act, or the present enlarged and amended statute, when a person who 
has been illegally restrained is brought before him by a habeas corpus, 
has any authority to do more than simply to discharge him. 

Second. There is no ——— case in which it has been held that 
such an officer may supply the defect of his authority, under the 
statute, by assuming a discretionary power, which, if it reside else- 
where than in a court of equity, belongs only to a court of common 
law in the exercise as a court of a common law authority. 

Third. Comparing all the cases, and following the most recent, the 
law may now be regarded as settled, that the basis of the common law, 
as well as of the statutory habeas corpus, is an illegal restraint, and con- 
sequently that this fact must be admitted or proved to exist, to warrant 
any further _——— on the writ. 

Fourth. Even where a restraint is proved and is held to be illegal, 
the authority of the Court, even when acting under the common law 
writ, is limited to the discharge of the person restrained, except in the 
= of an infant of such tender years as to be incapable of making 
a choice. 

Fifth. This exception, however, is more apparent than real, since, 
in this case, the questions of = of custody and of illegal restraint 
are so inseparably connected that, in pronouncing a judgment, both 
must be determined, and it is only when the infant is not before the 
Court, but is still in the possession of the person whose restraint is held 
to be illegal, that a positive order for its delivery is made. Such an 
order, under these circumstances, is, in truth, nothing more than an 
order of discharge, since, when the infant is so young as to be 
wholly capable of acting for itself, it can only be discharged from the 
restraint of one person by giving it into the custody of another. 

Lastly. The authority which the higher courts at Westminster and 
the Supreme court of this State now possess, of taking the custody of 
an infant from the father, to whom it legally belongs, and transferrin 
it to the mother, creates no exception from the general rule, since, bot 
in England and in this State, this authority is given by a special stat- 
ute, which it is admitted was necessary to be passed, to justify its exer- 
cise. A special statute would have been useless, had the common law 
judges possessed the same discretion as the Chancellor. 

e result of this investigation is, that, whatever may be my personal 
wishes, it is impossible for me to make any order relative to the future 
disposition and custody of the child, unless it can be shown that I 
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derive the necessary authority from a just construction of the general 
statute upon which my proceedings are founded. (2 Rev. Stat., Pt. 3, 
Chap. 6, Tit. 1, Art. 2, p. 563.) No attempt, however, has been made 
to show that the statute gives the desired authority, either expressly 
or by implication ; and had the attempt been made, a careful examina- 
tion of the statute authorizes me to say, it must have been fruitless, 
There is not a section, sentence, or line, that could be fairly adduced to 
sustain the assertion. The Habeas Corpus Act, in its revised form, is 
greatly enlarged in its operation, and, it may be thought, somewhat im- 
proved in its language and details, but it is unchanged in its principle, 
and in the nature and extent of the relief that may ultimately be 
given; and to prove this, a special and critical examination of its 
various provisions is by no means required. There are a few sections 
only to which it can be necessary to refer. By the first section, (p. 
568, sec. 21,) the right of prosecuting a habeas corpus is no longer con- 
fined to persons imprisoned for a criminal offence, but is extended to 
all, who, within this State, are “ committed, detained, or restrained of 
their liberty, under any pretence whatsoever,” with a few exceptions, 
not necessary to be stated, which are specified in the next section. It 
is therefore certain that an illegal restraint is now, as it has always been, 
the basis of the «rrit. It is this fact, therefore, that must be positively 
and distinctly stated and sworn to, in the petition upon which the ap- 
plication for the writ is founded (p. 654, sec. 25). If the fact is not so 
alleged, the officer, to whom the application is made, would exceed his 
jurisdiction by allowing the writ, and it is equally plain that he would 
exceed his jurisdiction by refusing to dismiss it, when the allegation is 
shown to be groundless. As the formal assertion of the fact alone gives 
him jurisdiction, so the actual truth of the assertion can alone preserve 
it. Ifthe writ, where there is no restraint, ought not to issue, it follows 
that, where there is no restraint, as erroneously issued, it must be 
quashed. 

Where the jurisdiction of the officer issuing the writ is continued, and 
the restraint of the party brought before him, by virtue of the process, 
upon a due inquiry into its course, is found to be illegal, the words of 
the statute, in prescribing the course to be followed, are free from a 
shadow of obscurity or doubt: they are most plain and unambiguous: 
they give no discretionary power, but impose a positive duty. The lan- 
guage is, that the officer “shall discharge the party from the custody or 
restraint in which he isheld.” (2 Rev. Stat. § 39, p. 567.) It is this 
order which the officer is bound to make, and | apprehend he can make 
no other. If he has any authority to make a further or different order, 
I am yet to learn from what source it is derived, and upon what 
grounds its exercise can be defended. It is not given to him by the 
statute: he has it not at common law: he has it not as clothed with the 
powers of a Chancellor. It may be that such an authority has not un- 
frequently been exercised; but if so, it has been exercised without 
inquiry and without right. 

§ remains only to apply the observations that have been made to 
the facts of this case, and this will not long detain me. 
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Mrs. Cooper, to whom the writ is directed, and by whom it has been 
obeyed, denies, in her return, that the child Jane Trainer is detained 
by her, or in any manner restrained of her liberty. She admits that 
the child is free; she claims no right to her services,-but asserts that 
she remains with her of her own free will, and solely from motives of 
affection. There is no evidence to show that this return is untrue ;— 
on the contrary, its truth has been proved by the examination of the 
child herself, who in the strongest terms, and in a manner that left no 
doubt of her sincerity, declared her attachment to Mrs. Cooper, and 
her desire to remain in her service and under her protection. Under 
these circumstances, I am constrained to say that Jane Trainer is not 
“imprisoned, detained, confined or restrained of her liberty in any 
manner or upon any pretence whatsoever,” and that the contrary 
allegation in the = upon which the writ was allowed is shown to 
be groundless. I must therefore declare that I have no longer any 
jurisdiction, and that, as the habeas corpus, had the truth been known, 
ought not to have issued, it must now be dismissed. 

Had a different return been made to the writ, had the respondent 
claimed the child as her slave, or set up, under a pretended contract, 
a right to her services, the result would have been substantially the 
same, since I could only have discharged the child from a restraint that 
I should have held to be illegal. In no event, under my present con- 
struction of my powers and duty, could I have made the order that is 
required. Did I indeed possess the ample discretion which belongs to 
the Supreme Court, as now the Court of Chancery of the state, I should 
probably have no difficulty in making a suitable arrangement for the 
future custody of the child. For manifest reasons, she would not be left 
with the respondent, nor, for reasons nearly as cogent, which his 
examination has disclosed, would I place her in the custody of her 
father. Yet I doubt not, that, even with the consent of the child, a 
disposition of her custody might be made, by which her future happiness 
and welfare would be effectually consulted.* 

As the case stands, I can do no more, following the example of the 
Supreme Court in McDowle’s case, than say to the chi'?: “You are 
free. If you please, you may go to your father, to whom your obedience 
is due, and put yourself under his care, or, if you so choose, you may 
return with the person with whom you are now living, and with whom, 
as you declare, you wish to continue.” 


[Chief Justice Oaxtey and Judges Campsett and Boswortu, with 
whom only Judge Duer had the opportunity of consulting, concurred in 
the opinion that his whole authority was derived from the statute, and 


~- under the statute, he could make no order for the delivery of the 
child.] 


* It was the intention of the Judge, and he so stated when announcing his decision, had 
it been in his power, to place the child in the custody of the Rev. Mr. Pennington, a highly 
respectable colored minister of the gospel, who most generously offered to take her into 
his own family, educate her as one of his own children, and give ample security for the 
faithful performance of the trust. 


VoL. XI. 31) 
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H, %. District Court. 
(For the Southern District of New-York.) 
IN ADMIRALTY. 
Before the Honorable N, K. HALL, Judge of the Northern District. F 
THE JAMAICA STEAM FERRY-BOAT COLLISION. 


The steamboat having had the sailing-vessel in full view, time enough to have avoided 


her, is to be held responsible “prima facie,” for steering clear, without requiring the 
latter to do anything. 


Where, under the circumstances, it was easy for the steamboat to pass to the right of the 
sailing-vessel, it was her duty to have been so navigated. 

If any doubt existed, as to being able to clear the latter, the steamboat was bound to 
have delayed for a moment, thereby enabling the canvas to pass out of the way. 

Under the circumstances, held, that it was the right of the canvas to keep her course, 
and that she was not required to deviate therefrom to avoid a collision, when doing so 
would encounter the risk of going ashore. 

Where the steamboat had been seen by those on board the sailing-vessel some time be- 
fore the collision, on the opposite side of a channel two thousand feet wide, which the 
steamboat must cross to intercept the track of the canvas, held, that the master of 
the latter vessel had the right to om | entirely upon the steamboat’s being kept clear 
of him; and his look-out was properly stationed to watch the quarter where danger 
was apprehended, to wit, the shore and reef near to which the canvas was being ne- 
cessarily navigated. 

That after a collision with the steamer would have become apparent to a look-out on board 
the sloop, it would have been too late for the sloop to have done anything, without 
encountering greater risk to herself; and had a look-out been stationed, in reference to 
the steamboat, a collision would have taken place. 


That the want of such look-out was not a fault authorizing the application of the rule of 
apportionment. 


The facts are as follows :—The libellants in this case sought to re- 
cover the damages sustained by them as the owners of the sloop 
Atlas, in consequence of a collision which occurred in the port of 
New York, in the month of January, 1848. 

The Atlas had left her moorings in Harlem River, and was pro- 
ceeding on her way to the southeastern shore of Staten Island. About 
midday she reached Buttermilk channel, and was proceeding along 
the shore of Governor’s Island, with the wind about north-northwest, 
and her mainsail and jib set. The tide was running out, and was 
nearly at the last of the ebb. The master was at the helm, and her 
crew were on deck. One of her crew was easing off the main-sheet, 
another was at the peak-halyards, and the third was forward. The 
last was to the windward of the jib, in which position he could not, 
as he stated, see a vessel approaching on the leeward side. 

The course of the sloop was about south-southwest, and her master 
stated that she was about four hundred yards from Governor’s Island 
when he saw the Jamaica come out of her dock, at the foot of Hamil- 
ton Avenue, on her way to the ferry dock at Whitehall. 














THE NEW-YORK LEGAL OBSERVER. ; 243 
U. S. District Court.—The Jamaica Steam Ferry-Boat Collision. 








The sloop was running as near to Governor’s Island as her master 
deemed it prudent to go, for the purpose of keeping her as far to 
windward as practicable, in order to weather Red oak. 

The collision occurred after the sloop had passed considerably below 
the dock on Governor’s Island, and she was at the time much nearer 
Governor’s Island than the opposite shore. 

The testimony on the part of the respondents, standing alone, would 
lead to the conclusion that she was about two-thirds the Sidon Across 
from the Brooklyn shore: but the testimony of the master and crew 
of the sloop (and whose testimony, in respect to the position of their 
own vessel, is entitled to more weight) would authorize the conclusion, 
that more than four-fifths of the channel between Governor’s Island 
and the Long Island shore was to the leeward of the sloop at the time 
the collision occurred. Indeed, if their testimony is to be implicitly 
relied upon, the sloop could not have been even two hundred feet 
from the Governor’s Island shore. 

It was not claimed that the channel was at all obstructed by other 
vessels, or that the sloop was not in full view of those in charge of the 
steamer, from the time the latter left her dock until the occurrence of 
the collision. 

It appeared that the steamer did not, on leaving her dock, proceed 
at once up the channel, with the view of passing to the right, and 
under the stern of the Atlas ; but that, after the steamer had advanced 
some distance into the channel, she stopped her engine, and was car- 
ried down the channel by the tide. 

The pilot of the steamer stated that he was uncertain which side of 
the steamer the Atlas intended to go; and he appears to have waited 
for the sloop to change her course and avoid the steamer, instead of so 
directing the course and action of the steamer as to pass the sloop 
under her stern. It also appears, from his testimony, that when the 
danger of collision became obvious and imminent, he placed the head 
of the steamer towards the sloop as much as he could, to avoid re- 
ceiving the blow on the steamer’s side. 

The sloop was struck on her larboard quarter by the bow of the 
steamer, and some of her stanchions and upper works were carried 
away. Her boom was struck about six feet from the side of the sloop 
by the corner of the steamer’s cabin. The boom was broken and the 
sail torn off. Some other damage was done, but the amount was not 
large. 


E. Ketchum and W. Q. Morton, for the libellants. 
J. P. Rolfe and William Rockwell, for the Jamaica. ~ 


Hau, District Judge—tThe collision in this case occurred at mid- 
day, in a channel about two thousand feet in width, and which was at 
the time unobstructed, except by the vessels which came in collision. 

The sloop Atlas was proceeding down Buttermilk Channel, on a 
trip to the southeastern shore of Staten Island, and those in charge of 
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the steam ferry-boat Jamaica were probably aware that the master of 
the sloop was intending to pass through the channel, and to take the 
Governor’s Island side, with a view of keeping as far to the windward 
as practicable, in order easily to clear the point at Red Hook. 

The steamer’s course was across the channel (but heading up against 
the ebb-tide), from the foot of Hamilton Avenue to her landing at 
Whitehall, and both wind and tide were favorable to the perfect con- 
trol of the steamer, in attempting to pass to the right and under the 
stern of the sloop. It was easy for the steamer to do so at the time 
she left her dock, and such was her obvious course and duty. But if 
there had been the least doubt of her being able to pass at a safe dis- 
tance under the stern of the sloop, at the time the Jamaica was about 
to leave her dock, she should have delayed for a single minute, durin 
which time the sloop (at the rapid rate she was then running) wall 
have been much below the line over which the steamer was ordinarily 
run before the latter could have crossed the track of the Atlas. 

But there was no need of delay. The steamer, with wind and tide 
favorable to its perfect command, might with ordinary care have 
easily avoided the collision, and it was the right of the sloop to keep 
her course, and the clear duty of the steamer to avoid her. The sloop 
had, before the collision occurred, passed much below the line of the 
steamer’s usual course, and it is impossible to resist the conclusion that 
there was culpable negligence, or want of skill, on the part of those 
in charge of the steamer. 

They seem to have acted upon the supposition, that it was the duty 
of the sloop to change her course to avoid the collision; and it was 
urged on the hearing that she should have done so immediately before 
the collision occurred, and should have run in still nearer to Govern- 
or’s Island, for the purpose of avoiding the steamer. The sloop was 
then as near to the island as her master deemed it prudent to go; and, 
considering the width of the channel, the relative position aud course 
of the respective vessels, and the fact that one had the advantage of 
steam power, with a favorable wind and tide, I deem it quite certain 
that it was not the duty of those on board the sloop to change her 
course, as contended for by the respondents. 

It was also urged, on the part of the respondents, that the sloop 
had not a sufficient look-out, and that if a sufficient look-out had been 
kept she might have luffed, and thus avoided the collision. 

rom the testimony of the master and crew of the sloop, I am quite 
satisfied, that after the probability of collision became apparent, the 
sloop could not have luffed without danger of running aground; a 
risk which, under the circumstanees of the case, it was not the duty 
of the master of the sloop to encounter. 

The master of the sloop appears to have relied upon those naviga- 
ting the steamer to take the measures necessary to avoid a collision, 
and his look-out seems to have been kept solely with a view to guard 
against danger from the windward. Te was running near to the 
shore, for the purpose of keeping as far as practicable to the windward 
of Red Hook, and he appears to have thought it necessary to guard 
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against the dangers of the reef at the southwesterly point of Govern- 
or’s Island (a reef which he was then rapidly approaching), rather 
than against the danger of collision with the steamer on the opposite 
side, when it was the obvious duty of those in charge of the steamer 
to take efficient means to render a collision impossible. He had seen 
the steamer, and assured himself that she had ample room in the wide 
and unobstructed channel, and had, I think, a right to assume, that the 
steamer would follow the rule of navigation applicable to the cireum- 
stances, and pass at a safe distance to the right and under his stern. 

After a careful consideration of the case, I am not able to say that 
the omission of the master of the sloop, to station a look-out to the 
leeward, was a fault requiring an apportionment or division of the 
damages in this case. The duty of those in charge of the steamer was 
so clear and palpable; it was so obvious that the exertion of ordinary 
care on their part would certainly prevent all danger of collision, that 
the master of the sloop was justified in directing his attention to the 
shore and reef on the —_ side of his vessel, and in leaving to the 
master of the steamer the whole duty of avoiding a collision between 
the sloop and steamer. If the pilot of the steamer saw that the sloop 
was a bad steering vessel, or was uncertain of her course, he should 
have given her a wider berth by heading up the channel, instead of 
allowing the steamer to float with the tide until there was danger of a 
collision, and then heading her on to the sloop as much as possible, 
that the steamer’s side might be secured against the impending blow. 

I am unable to perceive that the master of the sloop had any reason 
to apprehend that an attempt would be made to run the steamer out 
of her accustomed course, and incur the hazard of passing across the 
bows of the sloop (which, with a fresh wind and favoring tide, was 
running at a very rapid rate, and about crossing the steamer’s track), 
when it was apparent that the steamer could pass under the stern of 
the sloop with great ease and perfect safety. 

In my judgment, the libellants are entitled to a decree for their 
damages and costs, and the usual order for a reference, to ascertain the 
amount of such damages, will be entered. 








Rings County Surrogates Court. 


March 15th, 1852. 
Before JESSE C. SMITH, Esq., Surrogate. 


Iy tae Marrer or THe Finat Accountine or JonaTuan Rogrrs, 
Administrator, &c., or Davin Dunnam, Deceased. 


An executor or administrator having a debt or claim against the estate of the testator or 
intestate, who neglects to take proceedings to have the same proved to and allowed by 
surrogate for more than ten years, is barred from a recovery by the statute of 

imitations. 


Letters of administration were granted on the 31st of October, 1836. 
An inventory was filed on the 12th January, 1837. An order to ad- 
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vertise for claims was made on the 12th June, 1837, and notice pub- 
lished for six months, requiring creditors to present their claims on or 
before the 2ist December, 1837. No proceedings were taken after- 
ward in the Surrogate’s Court, or elsewhere, for an account or distribu- 
tion, until the 28th day of October, 1850. On that day Henry C. 
Conkling, husband of Maria Conkling, a daughter of the deceased, one 
of his next of kin, presented an application to the Surrogate for an 
order to require the administrator to render an account of his proceed- 
ings as such administrator. Upon the coming in of the administrator 
on this order, he presented kis application for a final settlement of his 
accounts, and ‘citations were issued to all the next of kin for that pur- 
pose. In presenting the account, the administrator made a claim 
against the estate of $651 94 with interest thereon, upon an account 
for work, labor, materials, &c., done and furnished to the intestate in 
his lifetime. 

The counsel for the next of kin objected to the allowance of the 
claim, and insisted that it was barred by the statute of limitations; 
and the question, after having been discussed by counsel for both par- 
ties, was presented to the Surrogate for his decision thereon. 


John P. Rolfe, for the administrator. 
Alonzo G. Hammond, for the next of kin. 


By the Surrogate——Previous to the Revised Statutes an executor or 
administrator had a right to retain for his own debt, due to him from 
the deceased, in preference to all other creditors of equal degree. 
Williams on Ex., vol. 2, p. 894, 895; Rogers v. Rogers, 3 Wend. 503. 

This right was given him from necessity, because he could not sue 
himself, and the law intended to place him in the same situation as if 
he had sued himself as executor or administrator, and recovered his 
debt; but it did not give him the right to retain against other creditors 
of a superior order. 

In Williams on Ex., p. 904, it is held, that an executor or adminis- 
trator might retain for a debt due to himself, though it be more than 
six years old. But in the case of Jogers v. Rogers, 3 Wend. 503, the 
Court of Errors of this state held that he could not retain a debt 
which he could not recover as creditor simply, and not as executor. 

Under that decision, however, it was held to be necessary that the 
statute limitation should have run out before the death of the testator. 
By the Revised Statutes, vol. 2, p. 88, sec. 33, it is provided, that no 
part of the property of the deceased shall be retained by an executor 
or administrator, in satisfaction of his own debt or claim, until it shall 
have been proved to and allowed by the Surrogate; and such debt or 
claim shall not be entitled to any preference over others of the same 
class. 

In the Session Laws of 1837, chap. 460, sec. 37, the Legislature pro- 
vides the manner in which such debt or claim shall be proved to and 
allowed by the Surrogate. By this provision the executor or admin- 
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istrator has the option to take a proceeding expressly for the purpose 
of proving his claim, upon citing the proper parties, or to prove his 
claim upon his final accounting. The first proceeding is seldom re- 
sorted to, from the difficulty of ascertaining who are the proper per- 
sons to be cited, and the latter plan is usually adopted. 

But in either case it will be observed that the statute requires the 
proceeding to be taken by the executor or administrator himself; and 
there is no provision in the statute by which the executor or adminis- 
trator can be compelled by a creditor, legatee, or next of kin, to take 
the proceeding to prove his claim, or for a final accounting. 

The statute of limitations nowhere in express terms applies to sur- 
rogate’s courts. 

Bat it was frequently held, before the Revised Statutes, that though 
the former statute of limitations did not in terms apply to a court of 
equity, yet that court had always been considered within the spirit 
and meaning of the statute; and it was said that courts of equity fol- 
lowed the law, and acted, not merely by analogy, but in obedience to 
the statute. Hovenden v. Lord Annesly, 2 Sch. & L., 630, 631; 
Kane v. Bloodgood, 7 John. Ch. R., 90; Murray v. Coster, 20 John. 
R., 585; Bertine v. Varian, 1 Edw. Ch. R., 848. And in a later 
ease of appeal to the Chancellor, from the Surrogate’s Court of the 
City and County of New York, McCartee v. Camel, 1 Barb. Ch. R., 
455, where the statute of limitations was interposed in a proceedin 
by one of the next of kin, to compel the administrator to account an 
pay over a distributive share, the Chancellor held, that, in analogy to 
the statute of limitations, suits by creditors, legatees, or distributees, 
before a surrogate to obtain payment of their debts, legacies, or dis- 
tributive shares, should be instituted within the time in which suits of 
the same character are required to be commenced in the courts of law 
and equity ; and the learned Chancellor says, ‘‘ The statute does not in 
terms specify the time within which a creditor, legatee, or distributee 
shall institute a suit before the Surrogate, against executors or admin- 
istrators, to obtain payment of his debt, or legacy, or his distributive 
share. But the Legislature never could have intended to give a party 
the'right to institute such a suit before a surrogate, after his remedy 
was barred by the statute of limitations in all other courts.” 

It is true that there is a difference between that case and the ques- 
tion now submitted. There the party had a concurrent remedy in a 
court of law or equity ; while in this case I know of no remedy by 
action in any other court, to enable an executor or administrator to 
prove his claim. And it has been held, by the Surrogate of the City 
and County of New York, in Paf’ v. Kinney, 1 Brad. R., p. 1, that 
the statute of limitations would apply to proceedings in the Surrogate’s 
Court, though the party had no concurrent remedy in any other court. 

In this case, it has been in the power of the administrator, at any 
time after eighteen months from the issuing of his letters of adminis- 
tration, to have taken this proceeding for a final settlement of his ac- 
counts, upon which he might and should have proved his claim. Or 
he could have obtained a citation for the purpose of proving his claim 
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at any time after the issuing of his letters. The Legislature having 
required him to make proof of his claim before he can retain, in satis- 
faction of his own debt or claim, the same vigilance should be re- 
quired from him in establishing his claim as from any other cred- 
itor of the estate. And he, having neglected to take any caer perc. 
for that purpose for more than thirteen years, has been guilty of great 
laches, and is barred from the recovery of his claim against the estate 
of the deceased. 








PRACTICE CASES. 





N. D. Supreme Court. 
Monroe General Term, 1853. 
Before JOHNSON, STRONG, and SELDEN, Justices, 
Syrvester Hurcurmson agt. Octavius P. CuamBertin. 


WHAT IS A HOUSEHOLDER WITHIN THE MEANING OF THE EXEMPTION ACT— 
WHAT CONSTITUTES A “ TEAM.”’* 


One who rents a house, and keeps boarders and servants, is a householder within the 
meaning of the Exemption Act of 1842, Chap. 157, Sec. 1; although he has at the time 
no wife or children for whom he provides. 

It is not necessary, to constitute a team within the purview of this Act, that there should 
be two or more horses, &e. A single horse, kept and used for drawing loads, &c., is 
within the exemption. 

The wagon also, or other vehicle, to which the horse is ordinarily attached for business 
purposes, is protected equally with the horse and harness. 


The defendant, as sheriff of the county of Monroe, levied upon and 
sold by virtue of an execution against the plaintiff, a horse, wagon, 
and harness, kept and used by the plaintiff for the purposes of his 
business, as a vender and peddler of small wares. 

The judgment upon which the execution issued was recovered for 
the purchase-money of a horse which had been bought by the plain- 
tiff, and subsequently exchanged for the horse levied upon. 

The purchase of the first horse, and so far as appears the exchange 
for the second, were made before the plaintiff became a householder, 
so as to be entitled, if he ever became entitled, to the benefits of the 
exemption law. 

The plaintiff had no wife or children for whom he provided at the 
time of the levy, but lived in a house which he had hired, and kept 
boarders, and had servants. 





*See Harthouse agt. Rikers, ante, p. 223. 
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This suit was brought by the plaintiff to recover for the taking and 
selling of the horse, wagon, and harness; and was referred to a sole 
referee, who reported in favor of the defendant; and from the judg- 
ment on this report the plaintiff appealed to the General Term. 


A. Lathrop, for plaintiff. 
D. Wood, for defendant. 


Setpen, J.—The first question presented in this case is, whether, 
under the circumstances proved, the plaintiff was entitled to the ben- 
efit of the exemption act of 1842, which exempts from levy and sale, 
upon execution, certain property “owned by any person being a 
householder, or having a family for which he provides.” 

The referee before whom the cause was tried arrived at the conclu- 
sion, that the word “ householder,” and the words “having a family 
for which he provides,” as used in the statute, are identical in mean- 
ing; and consequently that no person could ever claim an exemption 
under one of these phrases to which he would not be equally entitled 
under the other. Is this conclusion sound ? 

Take the case of a man having a wife and several children, whom 
he maintains by the fruits of his labor, but who live together as board- 
ers in the house of another. Has such a man “a family for which he 

rovides” in the sense intended by the statute? Can this be doubted ? 

he wife and children of such a man would certainly, in common par- 
lance, be said to eompose his family, and he would be appropriately 
described as a man having a family. 

On the other hand, he could not properly, I apprehend, be said to 
be a “householder”: for although one definition of the word given by 
lexicographers is “the master or chief of a family,” yet it is only 
when that family occupies a dwelling, of which he is also master, that 
he can with propriety be called a householder. This is apparent from 
the composition of the word itself. 

If, then, the Legislature intended to extend the protection afforded 
by the law to those who should maintain their families in the houses 
of others as well as in their own, the term “ householder” was not 
enough to express such intention, and the latter branch of the sentence 
became necessary. 

It is equally clear, that if the Legislature designed that the protec- 
tion should not be enjoyed by any except those who may have families 
of their own, for whom they provide, then that clause alone would 
have been sufficient, and would have included every case to which the 
exemption could apply. 

But the rules for interpreting statutes require, that if a sensible con- 
struction can be given which shall give import and significancy to all 
which they may contain, such construction should be adopted in pref- 
erence to one which makes any portion of the language useless or 
unmeaning. 


We have already seen that the latter branch of the clause in ques- 
VOL, XI, 32 
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tion includes cases which would not be embraced in the term house- 
holder. Now, if we can suppose any cases which this term would 
embrace, and which would not be included in the phrase “having a 
family for which he provides,” we have then given scope and meaning 
to every word contained in the statute, and im the strict propriety 
of its form and phraseology. 

Take, then, the case before us. The plaintiff had not a family for 
which he provided in the sense intended by the statute; because to 
provide for, as there used, means clearly to maintain or support. ~But 
was he not a householder ? 

It is insisted that the plaintiff could not be said to have had a fam- 
aly, and therefore was not a householder. But is not this too narrow 
a restriction of the word family? Must a man’s family necessarily be 
composed of wife or children? Webster and other lexicographers in- 
clude lodgers and boarders, as well as servants, within the term family. 
If kindred or affinity of blood were essential to the idea expressed by 
this word, it would seem that all must be of kin. ' 

But no matter how this may be; whether such an assemblage of 
persons as were congregated under the plaintifi’s roof constitute a 
Family or not, they must, I apprehend, compose a household. Other- 
wise here is a house, in which a number of persons dwell habitually 
together, and yet no household. If, then, there was a household, the 
head or master of that household and of the house must have been a 
householder. Here, then, we havea case for which the peculiar phrase- 
ology of the statute would lead us to look, falling within the first 
branch of the alternative sentence, and not included in the latter. 

It follows from this view, that the Legislature has said what it in- 
tended, and has used no unmeaning language, or unnecessary form of 
expression ; and that the plaintiff was a householder within the pur- 
view of the statute. 

The change of phraseology in the homestead Exemption Act of 
1850 adds strength to this conclusion. The language of that act is, 
“being a ‘householder and having a family.” e see the reason for 
coupling the family and the dwelling together by this act in the 
nature of the exemption. 

The next question is, whether the plaintiff's s¢gle horse and harness 
was exempt under the word eam, used in the statute. It is apparent 
that if this exemption is to have any practical force or value whatever, 
we must give to this word team a broader signification than in strict- 
ness belongs to it. The definition of the word given by Webster is 
this : “ Two or more horses, oxen, or other beasts harnessed together to 
the same vehicle for drawing.” 

Now let us see what would be the consequences of adhering strictly 
to this definition. 

First, a man so poor that he could procure but a single horse to assist 
in supporting his family could not have the benefit of the exemption. 

But if he had two horses, they would be protected only while in 
actual use ; because, to make a team, it is as necessary that the horses 


should be harnessed together, as that there should be more than one. 
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Again, suppose while the two horses are harnessed together, and in 
actual use, one of them should meet with an accident and be killed, 
or be suddenly taken sick and die; the other would thereby become 
instantly liable to be seized for debt. 

Such a construction should be put upon the law, if possible, as to 
make it reasonably effective in accomplishing the obvious intent of its 
enactment. 

The learned legislators who enacted the Jaw in question had not 
studied philology in books alone; many of them were practical men, 
acquainted with the language of ordinary life, and had probably fre- 
quently heard of a “ one-horse team.” 

There certainly is no reason why the poor cartman, who has but a 
single horse, by the use of which he earns his daily bread and that of 
his family, should be stripped of his only means of support, while his 
more wealthy neighbor is protected in the enjoyment of his span. 
The Legislature never intended this. It is plain that the object of the 
law cannot be realized without holding that a team, within the purview 
of its provisions, may consist of a single horse. 

Our next inquiry is in regard to the wagon. It was held, in the 
case of Morse v. Keyes, 6 How. Pr. R. 18, that a wagon constituted 
no part of a team within the meaning of this law. 

s this a sound exposition of the statute ? 

It is a universal rule, that wherever the meaning and intent of the 
Legislature can be clearly seen, that intent is to prevail in the construc- 
tion of their acts. We are not at liberty to shut cur eyes to the ob- 
vious design and object of a statute, because that object in our view 
may not be expressed in the most appropriate language. 

re we to follow Webster and Johnson, at the expense of nullifying 
a law and stultitying the Legislature ? 

Who can suppose that the Legislature intended to take, or permit to 
be taken, from the poor cartman his cart, and leave his horse a useless 
burden upon his hands ? 

But even the most strict and literal interpretation of the word team 
would not sustain the decision in Morse v. Keyes, supra. Webster, 
whose authority is invoked in behalf of the defendant, defines the 
word .as given above, viz.: “Two or more horses, &c., harnessed to- 
gether to the scme vehicle for drawing.” The vehicle, then, is essen- 
tial to make the team. According to this the horses, when separated 
from the vehicle, no longer constitute a team. The vehicle, therefore, 
whether it constitutes part of the team or not, must be protected, or 
the horses cannot be. 

But I do not rely upon lexicography to support the view here taken. 
I conceive it to be the duty of the courts to carry out what:they cannot 
but see was the plain and obvious intent of the framers of the law; 
and as the benevolent object of the statute would be in a great mea- 
sure defeated by a contrary construction, I am of the opinion that the 
wagon, no less than the horse and harness, should be held to be pro- 
tected by it. 


The only yemaining question is, whether the fact that the judgment 
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upon which the execution issued was obtained, for the purchase-mone 
of a horse which had been exchanged by the plaintiff for that levied 
upon, brings the case within the proviso contained in the first section 
of the act in question, and prevents the operation of the exemption. 

According to this proviso, the exemption of a man’s furniture, tools, 
team, &c., is not to extend to an execution for the purchase-money of 
such furniture, tools, team, &c. 

Now it is not necessary, in order to make this proviso applicable to 
the case, that the execution should have been issued for the purchase- 
money of the zdentical property levied upon; but it must be for the 
ee etd of some exempt property. Cole v. Stephens, 9 Bar. 

. C. R., 676. 

In the present case, the plaintiff was not a householder when he 
bought the horse for the purchase-money of which the execution was 
issued, nor so far as appears at any time while he owned such horse ; 
so that, in truth, there was no pretence that that horse was ever at any 
time exempt from levy and sale upon execution. 

Although the horse levied upon was in part purchased by a transfer 
of the first horse, yet this cannot bring the case within the proviso. It 
is not the same horse; and the execution issued upon the judgment 
recovered for the price of the first horse cannot properly be said to 
have been issued for the purchase-money of the second. 

If the proviso covld be stretched so as to follow property oo! a 
single change of this kind, it might with the same propriety where 
there had been twenty. A proviso or exception, which goes to limit 
or curtail the general provisions of a statute, is not to be extended be- 
yond the terms in which it is couched. 

My conclusion therefore is, that the judgment must be reversed ; 
and that there should be a new trial, with costs to abide the event. 








N. D. Superior Conrt. 
Before Mr. Justice MASON. 


Txomas Otis Leroy and Davin Saurra ag¢t. Saunt F. Harsry and 
Samven F. Hatsey, junior. 


EXAMINATION OF JUDGMENT DEBTOR. 


Rules to be observed in examining a judgment debtor. 
The judgment debtor may be poo Bod os 


The facts sufficiently appear in the opinion. 
for plaintiff. 
for defendant. 


_ Mason, J.—The execution in this case having been returned unsat- 
isfied, Samuel F. Halsey, one of the defendants, was brought up under 
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the 292d section of the code, to answer concerning his property. To 
the question, “Are you a housekeeper?” the defendant answered, 
“My wife has a lease of the place on which I reside, and owns the 
furniture, and I reside with her, she having a separate estate.” 

The plaintiffs counsel objected to the last part of the answer, be- 
cause not responsive to the question, and because, in stating that his 
wife has a separate estate, he undertakes to give in evidence a fact 
which can be proved by written evidence alone. 

It is undoubtedly true that a debtor, on such an examination, is not 
allowed to make evidence for himself, by stating matters not called for 
by the question put to him ; but he is allowed to state, in his answer to 
such, the facts as are necessary to enable the court to understand the 
true position of the thing or matter inquired of. A debtor cannot 
always give a categorical answer to a question skilfully put, upon a 
knowledge of the facts, and possibly with a view to involve him in 
difficulty. Thus, in the present instance, if the defendant should have 
answered “ yes” to the question, his answer unexplained would seem 
to imply that the establishment in which he lived belonged to himself. 
If he had said “ro,” his answer might have been contradicted by 
those who judge only by external appearances ; and he might seem to 
have violated the truth. It was, therefore, proper for him to give in 
his answer the facts, which he has done, so as to bring out what he 
conceived to be the exact state of the case. The answer, however, 
thus given, cannot be considered as conclusive, or even prima facie 
proof, either that his wife owns the furniture, or that she has a sepa- 
rate estate, or as in any way precluding the plaintiff from making 
farther inquiries into the subject. It is only to fe considered eaplana- 
tory of his position in the house, apparently the head, and yet having 
and exercising no ownership or control. The plaintiff is still at liberty, 
if he thinks proper, to apply for a receiver, and to have the ownership 
of the wife, and the fact of her separate estate, examined into, in a 
tra egy age oer for that purpose; and he is also at liberty to 
examine the defendant further as to the particulars relative to this 
— separate property, so far as to ascertain whether or not the de- 
fendant has any interest in it. In this point of view I conceive the 
next question, to wit, “ Did you purchase any of the furniture in the 
house in which you reside” to have been proper. It was not, as the 
defendant’s counsel contended, an inquiry into the purchase of prop- 
erty which might have been bought a long time ago, and may have 
been parted with: but the inquiry was limited to property then in 
the house in which the defendant resided with his wife, and of which 
he has apparently the posseasion. 

The object of the examination is, to ascertain whether- the debtor 
has any property subject to or exempt from execution, which ought to 
be applied to the plaintifi’s claim. ie is required to appear and an- 
swer “concerning his property,” that is, the property belonging to 
him at the time of the examination, or bound by the judgment; and 
every question tending to throw light on that subject is pertinent. It 
is not sufficient that the defendant answer generally that he has no 
property: the plaintiff may prosecute his inquiries, notwithstanding 
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such an answer. If the defendant is in possession of any property, 
the plaintiff may ask, when, and where, and how he obtained the 
possession, and on what terms he now holds it. If the defendant is 
not in the possession of any property, he may be asked whether he had 
any, or was interested in any, a short time previous to the judgment, 
and what has become of it: and if he answer that he has sold it abso- 
lutely, he may be asked what was the consideration of the sale, and 
what has become of the proceeds, so as to ascertain whether any por- 
tion of them is in his hands, or due to him. But if it appear that he 
has not in his possession, or under his control, any portion of such pro- 
ceeds, the inquiry respecting such property or its proceeds can go no 
further. There is in such case nothing for the creditor to receive. If 
the answers to the questions throw any doubts as to the bona fides of 
the sale, the examination may be thorough on that point; as a fraudu- 
lent transfer of property may not afford any protection against a cred- 
itor. (Green v. Hicks, 1 Barb. Chan. R., 316, 317.) 

It is impossible to lay down any particular rules on this subject, 
which shall be universally applicable, farther than this, that the whole 
examination must have, for its — object, to ascertain whether there 
is any property of the debtor which ought to be applied tothe payment 
of the plaintiff’s claim ; and the extent of the inquiry in each particular 
case must be left to the good sense of the officer under whose direction 
it takes place, having in view this general object. 

An important alteration was made in this 292d section, in the last 
amendment of the code: it is, that in an examination under it either 
party may examine witnesses in his behalf, and the judgment debtor 
may be examined én the same manner as a witness. He may, there- 
fore, be examined in his own behalf on the subject matter of the direct 
examination, his examination and cross-examination being liable to be 
rebutted, as provided in sections 393 and 395. 

The witness, therefore, must answer, whether he purchased any of 
the furniture of the house in which he now resides: and he will have 
ample opportunity in his cross-examination, if not before, to explain 
all the particulars in relation to it. 

And in the future conduct of the examination the counsel on both 
sides will be governed by the rules herein above laid down. 








PHILLIPS ON INSURANCE.—Third Edition. 


In our July number we merely indicated that a third edition of this 
popular treatise had issued from the press, and promised a more par- 
ticular notice in this. The work is too generally known and appre- 
ciated to require any analysis at our hands, and the profession may 
feel assured, that the present edition is far more valuable than either 
of those that have preceded it. 

It has been the misfortune of some law books, very valuable in 
their first editions, to be afterwards neglected by their authors, and for 
that reason to become more inadequate and unreliable in each subse- 
quent edition. It is quite otherwise with the work before us. 
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Mr. Phillips seems to have matured these volumes with a fidelity 
and devotion prompted by a sense of duty to himself and to his pro- 
fession ; and now, when in his declining age, a new edition is called 
for, he enters upon it with the vigor of youth and the affection of a 
father. In the preface to the first edition, issued in 1823, we find that 
Mr. Phillips constantly consulted men of practical acquaintance with 
his subject. That edition having been well received, in 1834 the 
author issued asupplemental volume. In 1840 a complete second edi- 
tion of the whole work was prepared and issued by the same experi- 
enced hand. That edition contained material improvements upon the 
first, and, like the present, was a most successful combination of ana- 
lytical deduction with practical experiences. In its preparation, Mr. 
Phillips was enabled to profit by the valuable labors of Mtr. Marshall 
and Mr. Condy. 

That edition being nearly out of print, Mr. Phillips commenced, 
jive years ago, the preparation of the edition just issued, with the 
design of merely adding the later cases. Before proceeding far, how- 
ever, he decided upon a much more thorough, and, if we may speak 
for the profession, acceptable labor. Mr. Phillips has accordingly 
condensed the extended discussion of controverted points, in cases 
where later decisions have settled the law. Though the general divi- 
sions are not changed, the subdivisions and illustrations have been 
altered in all cases where the value of the work could be enhanced 
by so doing. In the prior editions the author has often forborne to ex- 
press any opinions on doubtful points; but in this he has given his 
opinion, directly and plainly, both upon authority and principle. We 
cannot doubt the wisdom of this rule. For a young writer, without 
an established reputation or great experience, such a course would be 
of more questionable utility. But the dicta of a man who has passed 
a whole life in familiar connection with.his subject, and who has been 
for thirty years engaged in maturing the opinions expressed in this 
work, will receive great consideration wherever any principle in the 
law of insurance is under discussion. Cuzlibet in sua arte credendum 
est. It is worthy of remark, that Mr. Phillips is not only an experi- 
enced insurance lawyer, but (we believe) that he has been for many 
years the president of an insurance company. 

No similar treatise can be faultless; and this certainly does not 
attempt the luminous philosophical deduction and elegant analysis of 
Arnould, nor the varied classical learning of Duer; but for correct- 
ness, precision, and fulness of detail, in short, for practical utility, it is 
unrivalled. It is the only complete American work on Insurance, 
and contains the substance of nearly every thing that can be found in 
our reports, in our statutes, and in the rules and usages of our princi- 
pal insurance companies, on the subjects of marine, fire, and life in- 
surance. . 

In addition, it contains many cases not elsewhere reported, and the 
ample fruits of Mr. Phillips’ individual experience. The work has 
done much to reduce the American law of insurance to some degree 
of harmony and certainty. P 

Though the student will be delighted and instructed by the beauti- 
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ful and valuable work of Mr. Arnould, and the rare learning of Mr. 
Duer, yet he will find that Mr. Phillips has not omitted to consult 
both these authors with great care. The merchant, the insurer, and 
the practical lawyer, will find in these volumes of Mr. Parxirs what 
wallller of those authors can supply. Of no volume can it be more 
truly said, Zucubrationes virgentr annorum. 








WEBSTER. ; 
Extract from the Eulogy of the Honorable Rufus Choate. 


But it is time this eulogy were brought to its conclusion. My heart 
oes back into the coffin there with him, and I would pause. I went— 
it is a day or two since—alone, to see again the house which he so pas- 
sionately loved, the chamber where he died, the grave in which they 

laid him down—all habited as when 

“ His look drew audience still as night, 
Or summer’s noontide air,” 
till the heavens be no more. In all that spacious and calm scene all 
things to the eye looked at first unchanged. The books in the library, 
the portraits, the table at which he wrote, the scientific culture of the 
land, the course of agricultural occupation, the coming in of harvests, 
fruit of the seed his own hand had scattered, the animals and imple- 
ments of husbandry, the trees planted by him in lines, in copses, in 
orchards, by thousands, the seat under the noble elm on which he used 
to sit to feel the southwest wind at evening, or hear the breathings of 
the sea, or the not less audible music of the starry heavens, all seemed 
at first unchanged. The sun of a bright day, from which, however, 
something of the fervors of midsummer were wanting, fell temperately 
on them all, filled the air on all sides with the utterance of life, and 
gleamed on the long line of ocean. Some of those whom on earth he 
loved best still were there. The great mind still seemed to preside, 
the great presence to be with you. You might expect to hear again 
the rich and playful tones of the voice of the old hospitality. Yet a 
moment more and all the scene took on the aspect of one great monu- 
ment, inscribed with his name, and sacred to his memory. And such 
it shall be in all the future of America! The sensation of desolate- 
ness, and loneliness, and darkness, with which you see it now, will 
pass away. The sharp grief of love and friendship will become 
soothed. Men will repair thither, as they commemorate the great 
days of history. The same glance shall take, and the same emotions 
= greet and bless the Harbor of the Pilgrims, and the Tomb of 
ebster. 








NEW BOOKS. 


A Comprere Treatise on THE Civit, Crrmmat, aNp Sprctat Powers 
anp Duties or Justices or THE Pxace 1n THE State or New York, with 
numerous forms. Octavo volume, 900 pages. By Samuel Blatchford. 
We have received this work, and propose to notice it in our next. 





